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l. INTRODUCTION

In this Oder, we adopt a rule that provides for a 20%
reduction in the per-mnute originating common |ine charge
effective July 1, 1997

The Tel econmuni cati ons Act of 1996 fundanentally altered the
foundati on of tel econmunications regulation. As conpetition
rather than regulation will provide the public with greater
choice in products, prices and services, it is inperative that
Mai ne create an environnent that facilitates the devel opnent of
effective conpetition in the interexchange market.

Mai ne’ s average intrastate access rate is at |least twce as
hi gh as the national average. Recognizing that this disparity
di sadvant ages Mai ne’s tel econmuni cati ons consuners, the First
Speci al Session of the 118th Legi slature enacted P.L. 1997,
c. 259, An Act to Require the Public Uilities Conm ssion to
Al'ign Tel ecommuni cations Carrier Access Rates with Costs to
Foster Econom c Devel opnent and Conpetition throughout the State.
That | aw enacted 35-A MR S. A 8§ 7101-B, effective 90 days after
the end of the first special session of the Legislature.

This rul emaking is consistent with the new | egi sl ati on and
reflects the clear benefit to the public of Iowering intrastate
access rates to encourage conpeting carriers to enter the Miine
mar ket in an econom cally meani ngful way. Conpetition wll
further the public interest by creating an environnent that
results in | ower prices, expanded consuner choice and increased
i nnovat i on.

We are not seeking further comrents on other issues raised
in this docket, and do not plan to revise the remai nder of the
access portions of Chapter 280 through this docket. This docket
is therefore closed. W have today, in Docket No. 97-319, begun
a proceeding to address the nore conprehensi ve changes to access
that will be required by 35-A MR S.A 8§ 7101-B

11. BACKGROUND AND SUMMARY OF RULEMAKING

On Cct ober 24, 1996, we adopted a Notice of Rulemaking to
initiate this docket. The Notice contained proposals to:
(1) revise the access rate structure and access rate levels in
section 8 of Chapter 280; (2) reorgani ze and revise the
“non-access” portions of Chapter 280, i.e., sections 1-7 and
9-15; and (3) reduce the originating common |ine portion of the
exi sting access rates in section 8 by 20% w thout any change to
the access rate structure, pending further Federal Conmunications
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Comm ssion (FCC) consideration of interstate access rates, as an
alternative proposal to option (1).

We asked for comments on the proposals by January 9, 1997.
On January 2, 1997, we extended that deadline to February 24,
1997, in response to a request by the Tel ephone Associ ati on of
Mai ne (TAM .

Fol | owi ng our analysis of the FCC s Decenber 24, 1996,
Noti ce of Proposed Rul emaki ng on Access Reform (CC Docket
Nos. 96-262 et al.), we issued a Revised Notice on January 15,
1997, seeking comrents on the alternative reduction to access
rates as well as the non-access portions of the Chapter 280
proposal by February 10, 1997 and to June 17, 1997 for other
access issues (the "first proposal").

By this Order, we adopt the second and third of the
proposal s descri bed above. W termnate the rulenaking as to the
first proposal.

The following entities filed cooments on the alternative
access proposal: Tel ephone Association of Maine (TAM, New
Engl and Tel ephone and Tel egraph Conpany d/b/a NYNEX (NYNEX), the
O fice of the Public Advocate (OPA), AT&T Communi cations (AT&T),
Tel ephone Resell ers Association (TRA), and Mii ne |Innkeepers. The
followng entities filed coments on the Reorgani zati on proposal
(Part 1V): TAM NYNEX, the New Engl and Cabl e Tel evi si on
Associ ation (NECTA), TRA, Atlantic Cellular & Piscataqua
Cellular, and Unity Cellular.

111. ALTERNATIVE ACCESS RATE REDUCTION

The commenting parties focus largely on the issues of
economc gain to the State; the relationship of the alternative
access rate reduction proposal to NYNEX s alternative form of
regul ati on (AFOR); whet her the whol esal e access reductions wll
be reflected in retail toll savings; and the extent to which
residential and small business custoners wll benefit fromthe

proposal. Each of these issues is discussed bel ow
A Econom ¢ Gai ns
1. Comment s

The comenters generally agree that a decrease in
access rates would stimulate the econony. Specifically, the
Mai ne | nnkeepers Associ ation comented that the high cost of
intrastate | ong di stance service inposes a substantial burden on
its nmenbers, and that the devel opnent of tourismis in part
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hi ndered by these high costs. For these reasons, the M ne
| nnkeepers Associ ation supports the alternative proposal.

Several of the comenters discuss the econom c
stinmulation that would result froma general change in rate
structure and cost recovery rather than fromthe alternative

access rate reduction proposal. TAM believes that a nore
vi gorous econony is likely to result fromshifting sonme cost
recovery to other sources which, in turn, will allow sone toll

rate reductions for |ower-volunme users.

TRA urges us to adopt the alternative proposal,
pendi ng rel ease of federal regul ati ons and subsequent Comm ssion
review. TRA states that consuners, the Conm ssion, and industry
will be better served by adopting the alternative access rate
proposal, at least until the FCC adopts access rate reform

2. Response

We agree that the alternative access rate
reduction will likely have a positive economc inpact. The
coments of the Maine I nnkeepers Association are al so consi stent
with the Comm ssion's statutory obligation to consider economc
devel opnment in its decisions (35-A MR S. A § 7101).

B. Alternative Form of Requl ati on (AFOR)

1. Comment s

NYNEX states that adjustnents to prospective
revenues due to access rate reductions can best be achieved
outside the provisions of the AFOR  NYNEX contends that the AFCR
pricing provisions apply principally to NYNEX-initiated rate
changes and should not curtail the Commi ssion’s authority to
i npl enment rate revisions, provided it does so on a
revenue- neutral basis. NYNEX believes that the contenpl ated
change i s an exogenous change to the AFCR

NYNEX describes its current rate structure as
inefficient and as inaccurately reflecting costs. NYNEX states
that access rates are presently high due to differing regulatory
priorities for recovering the non-traffic-sensitive costs of
operating the public switched network; and Maine's traditional
rate design has included usage charges for toll and sw tched
access services that are far above increnental cost in order to
keep basic residential rates |ow

Wi | e supporting an access rate reduction in
princi ple, NYNEX asserts that this reduction requires us to
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of fset any revenue | oss through an increase in NYNEX s non-access
rates. NYNEX proposes several rate increase scenarios for us to
consi der.

NYNEX estimates that a 20% access rate reduction
will decrease its access revenue by $5.3 mllion. NYNEX projects
revenue fromretail toll revenue to decrease $21.7 nmillion
resulting fromtoll reductions as a result of conpetitive
pressure; this anount is approximtely 16.5% of total tol
revenue. TAM states that a 13.3% 1l oss in overall access rate
revenues woul d occur in a "denonstration-case" sanple of six
i ndependent | ocal exchange carriers (LECs) enploying volunes and
time-of-day calling patterns.

NYNEX seeks flat per-line recovery of its alleged
| ost revenues fromoriginating access rate reductions and
subsequent toll reductions resulting fromconpetitive pressure.
NYNEX states that this recovery should come froman increase in
basic charges to residential custoners at a | evel of $4.93/nonth,
argui ng that business rates are already nore than double
residential rates and that a goal should be to renobve
inter-service subsidies. (TAMalleges it will require an average
i ncrease of $3.10/nonth for all classes of customers). NYNEX
notes that FCC default TELRI C proxy | oop costs for Maine are
approximately $18.69 with no switching or | ocal usage invol ved;
it asserts, based on this cal culation, that basic charges are not
nmeeting their FCC TELRI C proxy | oop costs.

NYNEX asserts that a portion of the |ost revenues
must be assigned to the i ndependent LECs and their custoners, but
does not el aborate. Because of the nature of settlenents
contracts, TAM expects only mnor financial inpact fromthe
alternative access rate reduction.

According to NYNEX, the rate increases that would
occur under the AFOR, assumng 2.5%inflation, would all ow NYNEX
to raise rates by $19.8 mllion to offset its estimte of a $27
mllion conbined | oss in access revenues and, as a result of
conpetition, in toll revenues. NYNEX notes that difficulties
could arise in raising basic rates (a core non-discretionary
service) by anmounts greater than the 5.6%that it has decided
woul d be allotted under its interpretation of the AFOR formul a
(NYNEX enpl oys a projected revenue deficiency as an exogenous
change of 7.6% and assunes inflation at 2.5% and recommends t hat
we adopt a nethodol ogy that would all ow NYNEX to increase rates
by the full $27 million that it seeks.

TAM states that NYNEX could either be expected to
recover revenues froma Subscriber Line Charge or increased basic
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rates. Regardless of the nmethods enpl oyed in any potenti al
recovery, TAM states that the changes produced will lead to a
nore optimal rate structure for tel ecommunications services
provi ded in Mine.

2. Response

W will not allow NYNEX to increase rates beyond
any increases allowed under the AFOR at this tine. An increase
to retail rates is beyond the scope of this rul emaking as defined
in the Notice. See 5 MR S.A 8§ 8053(3)(d). Mreover, while we
order the access rate reduction outside of the AFOR that does
not meke t he change exogenous under the ternms of the AFOR. No
coment er has adequately defined the scope of any revenue
shortfall resulting fromthe access rate reduction, and we wl|
therefore not adjust rates at this tine.

On May 15, 1995, we adopted an AFOR to regqgul ate
the Maine intrastate operations of NYNEX, for the 5-year period
begi nni ng on Decenber 1, 1995, and ending on that date in the
year 2000. Maine Public Utilities Commission, Investigation Into
Regulatory Alternatives for the New England Telephone and
Telegraph Company d/b/a NYNEX, Docket No. 94-123, Order at 1
(May 15, 1995). The AFOR includes a price cap structure and a
pricing rule that applies to all of NYNEX s "core" services.
Core services are categorized as non-di scretionary services
(e.g., basic exchange, toll services) and di scretionary services
(e.g., existing Custom Cal ling, Phonesmart services, and speci al
contracts to custoners with options). O-der, Docket No. 94-123
at 56-62.

The overall price rule for core service is the
Price Regulation Index (PRI). The PRI is based on a formula that
determ nes the anount by which NYNEX can adjust annually the
aggregate weighted level of all its prices for core services to
refl ect cost changes caused by inflation, offset by the growh in
productivity and by changes in a very limted group of exogenous
costs. The inflation factor of the formula is the G oss Donestic
Product Price Index (GDP-Pl), which is designed to neasure
changes in national output prices. The productivity factor is
set at 4.5% O der, Docket No. 94-123 at 45-53.

Under the AFOR, any price increase for a
non-di scretionary core service (primarily basic service and toll)
islimted to the increase in the aggregated PRI. NYNEX may
change the price of any particul ar discretionary core service,
but revenues fromall core services will be subject to the PRI
NYNEX nay raise the prices for core services only at the tinme of
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its annual rate adjustnents, while it may decrease the price of
any service at any tine.

The AFOR does not include a profit-sharing
conponent and its “exogenous change” conponent is only for those
exogenous cost changes that: (1) have a very substantial and
plainly disproportionate effect on NYNEX s costs and that are
totally outside the control of NYNEX; or (2) are jurisdictional
separ ati ons changes and significant accounting changes mandat ed
by regul atory agencies that apply only to NYNEX or the
t el ecommuni cations industry. Order, Docket No. 94-123, at 55.

The NYNEX AFOR was designed to repl ace
rate-of -return regulation. Oder, Docket No. 94-123, at 2-6.
Both rate-of-return regulation and the AFOR are nethods of
adj usting NYNEX s revenue requirenent, which is a function of
NYNEX s investnent and its costs. Accordingly, all of the
adjustnents to the revenues allowed under the AFOR are related to
itenms that inpact NYNEX s cost of providing service. Exogenous
costs are one kind of cost included in the AFOR formula. Because
changes in access revenues are not cost changes, they are by
definition not exogenous costs.

Changes in access rates may affect NYNEX s revenue
and its earnings. However, the fact that the access rate
reduction affects earnings does not nmake the reduction an
exogenous cost. The AFOR does not permt NYNEX to flow through
revenue | osses as exogenous automatically.

I f NYNEX believes that it is legally entitled to
i ncrease rates beyond the levels permtted in the AFOR as a
result of the access rate reduction, NYNEX bears the
responsibility to denonstrate that entitlenent to the Comm ssion.
NYNEX s comments submtted in this docket fall far short of that
denonstration, failing to nention effects as basic as network
usage stimulation.?

C. Access Reductions Passed on to Consuners

1. Comment s

NYNEX asserts that access rate reductions would
not be passed on by whol esal ers to consuners and shoul d i nstead
be mandated by the Comm ssion. TAM al so asks that we order an

'n the Order Initiating Rulemaking and Notice of Inquiry
i ssued in Docket No. 97-319 (June 4, 1997) we have outlined on
pages 11 and 12 other suggested factors that NYNEX shoul d
consi der quantifying for such a show ng.
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access rate dollar-for-retail-dollar reduction in prices to end
users.

2. Response

Were effective conpetition exists, we expect that
the market will act to ensure that access rate reductions wll be
reflected in retail rates. Based on various public comments, and
on representations by AT&T and MCI before the Maine Legislature,
we fully expect that at |east sonme of the larger carriers wll
directly and i nmediately pass their entire share of this access
rate reduction through to consuners. Based in part on these
representations, we are not ordering any retail changes by NYNEX
or any other carrier; but expect that conpetitive pressures wll
have that effect.

D. Resi dential and Snmll Busi ness Savi ngs

1. Comment s

TAM asks that we consider the bills of |owvolune
residential toll custoners as well as those of |ower-vol une
busi ness custoners in any re-adjustnment of rates. OPA believes
that we should pass toll savings on to residential ratepayers as
well as small businesses because both cl asses of custoners have
been unfairly excluded fromthe market benefits that are
avai l able to | arger custoners.

AT&T states that the proposal to reduce the
originating comon |ine access elenent by 20% woul d: (1) have no
effect on | arge busi ness users who typically use dedi cated access
for outgoing calls; (2) only marginally affect the smaller
busi ness user; and (3) still |eave Maine with by far the highest
access rates of any state in the nation.

2. Response

Focusi ng the reduction on the originating access
element will benefit both | ower vol unme business custoners and
residential custonmers. Snall business custonmers wll realize
econom ¢ gains not only through lower toll rates, but also
t hrough an increase of incomng calls caused by residenti al
stinmulation.

We agree with AT&T that it is possible that
hi gh-vol unme busi ness users will not realize reductions in their
t el ecomuni cations costs as a result of the proposal. W also
agree with AT&T' s position that the originating comon |ine
charge reduction of 20%w Il still |eave Maine with the highest
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access rates in the country. The |owered access rates, however,
will be closer to the national average than at present. This is
an appropriate first step in bringing Maine' s intralLATA access
rate levels to interstate levels or | ower before May 30, 1999.

E. Concl usi on

For the reasons stated, we adopt the alternative
access rate proposal to reduce the originating common |ine charge
by 20% as a new subsection K of section 8  As discussed above,
we do not adopt any ot her changes to section 8 and subsections A
t hrough J, therefore, are unchanged.

1V. REORGANIZATION OF CHAPTER 280, SECTIONS 1-7 AND 9-15

A. Summary and Di sposition Table

We have reorgani zed the non-access portions of
Chapter 280 (all sections other than section 8) to provide a nore
| ogi cal order of sections and to nmake the chapter easier to
understand and use. Wole and partial sections have been noved
and rearranged. Sone whol e and partial sections have been

el i m nat ed.

The follow ng table sumuari zes the reorgani zati on

and ot her changes to sections 1-7 and 9-15 of the rule.

Cur rent Titl e/ Subj ect New Titl e/ Subj ect Changes
8/ sub- § Mat t er 8/ sub- § Mat t er
1 Pur pose 1 Pur pose revi sed
2 Defi nitions 2 Defi nitions substanti al changes
3 Applicability 3 Applicability no substantive
changes.
4 Appr oval 4 Approval for reor gani zed;
required provi di ng sinmplified,;
conpetitive i nf or mati onal
services requi renents del eted
and added
5 I nt er exchange various | see bel ow see bel ow
conpetition
5 A Gener al elimnated as
---- ---- super fl uous
5.B. Cont i nued 8(A) no change
aut hority
conti ngent on
payment of
access
5.B. Bl ocki ng of 7 samne no change
aut hori zed
service; charge
for unauthorized
service
5.C(1) Requi renent for 6 samne no maj or substantive
| LECs to provide change
facilities for
conpetitors
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6 Joi nt pl anni ng elimnated from
for provision of ---- ---- Chapter 280
i nt erexchange
facilities
7 Open 5 open networ k Some reorgani zation
servi ce/ net wor k architecture; procedures nodifi ed;
architecture avai l ability of some substantive
servi ces and changes
network el enents
9 Charge for OSNA ---- ---- el i m nat ed
10 Rat e schedul es 9 samne exenption from
filed by active regul ati on
conpetitive stated
provi ders
10 notice to new
---- ---- cust onmers of
rate increase
11 Conmi ssi on 14 Conmi ssi on m nor,
revi ew of LEC revi ew non- subst anti ve
deci si ons changes
12 Reports 11 reports and exenpts | XPs from
records annual report
requi r enent
---- ---- 12 wai ver of 88 new
707, 708; notice
13 D scont i nuance 13 applicability of adds references to
of service; ot her statutes ot her statutory
appr oval appr oval
required requi renents
applicable to al
tel ephone utilities
14 Vi ver 15 wai ver of no change
provi si ons of
rule

to reflect the purposes of the rule consistent with our
substantive revisions,
proposal s in section 8.

B

Di scussi on of Proposed Changes to Each Section

§ 1 Purpose

We proposed to nodify the purpose of this section

pr oposed

i ncludi ng the access charge structure
TAM obj ects to our proposal on the

ground t hat:

The proposed | anguage anti ci pates objectives
and policy designs not yet considered or
resolved in this proceeding. The proposed
qualification suggesting that charges are to
be established on an "econom cally efficient
and equitabl e" basis nust await resol ution of
t he fundanental issue of pricing. The
"access to facilities" phrase nust also await
resolution |later and presents issues, as
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expl ai ned bel ow, that nay or may not be
consistent with federal |aw

TAM Comment s at 8.
We had proposed:

The purposes of this Chapter are to
establish economically efficient and
equitable access charges for the provision of
competitive services; to establish the
conditions in which conpetition may occur,
including access to the facilities of
existing telecommunications providers; and to
describe the process for intrastate
conpetitive tel ecommuni cations providers to
obtain authority fromthe Comm ssion to
provi de service.

(italics added).

TAM proposes to elimnate the first italicized phrase and repl ace
it wwth the words "establish charges for the provision of access
services." TAM along with NECTA, also proposes to delete the
second italicized phrase.

We do not agree with TAMs first coment. Although we
are not adopting access structure reformin this rul emaking, our
adoption of the 20% proposal and the | anguage of previous
section 1 ("to create a process whereby certain intrastate
t el ecomruni cati ons services may be nade avail able to Mi ne
t el ecommuni cati ons custoners on a conpetitive basis"), both
indicate that it is the purpose of this chapter to establish
"econom cally efficient and equitable access charges for the
provi sion of conpetitive services."

W will, however, delete the phrase "including access
to the facilities of existing tel ecommuni cations providers." TAM
apparently objects to this phrase on the ground (expressed nore
fully in its coments on section 5) that it is premature for this
Comm ssion to state a general policy that conpetitive
t el ecommuni cati ons providers should have access to the facilities
of rural tel ephone conpanies while the "rural exenption" enacted
by Congress in the Tel econmuni cations Act of 1996 still is in
effect in Maine.? Although TAM does not object to the phrase
"establish the conditions in which conpetition may occur,"” we
al so renove that phrase.

’As di scussed below, we have limted the applicability of
section 5 to retail and to interexchange whol esal e servi ces.
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8§ 2 Definitions

This section contains several new or several
revised definitions for interexchange carriers and various types
of local telecomunications providers. These are necessary in
part because we have expanded section 4 to apply to the
certification process for the provision of |ocal service. The
nunber of definitions has been reduced fromthe proposed rule,
however, because of the elimnation of those substantive
provi sions of the proposed rule that would have applied to
various classifications of teleconmmunications providers. W
descri be here the various categories fromnost to | east
i ncl usi ve.

"Tel econmmuni cati ons provider" (82(R)) is the nost

i nclusive category. It includes all of the categories described
el sewhere in the section, i.e., all interexchange and | ocal
exchange providers. It also includes entities that are public

utilities and those that are not, but which neverthel ess nust pay
access charges pursuant to this rule.

On the interexchange side, we define only
"interexchange carrier" (82(F)). It specifically includes |ocal
exchange carriers that also provide interexchange services. The
definition includes interexchange carriers (I1XCs) that are
facilities-based, i.e., those that provide interexchange service
using their own facilities, and entities (commonly known as
"swtchless resellers”) that have no switching capability of
their owm and sinply resell the services of a facilities-based
| XC or another switchless reseller. As recognized in the
definition, sone | XCs nmay not be public utilities as defined by
Mai ne | aw, nevertheless, all I XCs that provide retail intrastate
service are subject to the access paynent requirenents of
section 8.

Wth regard to the provision of |ocal service, the
broadest category of providers is "a |ocal exchange carrier”
(LEC) (82(J)). Wthin that category are "incunbent | ocal
exchange carriers" and "conpetitive |ocal exchange carriers.”

"I ncunbent | ocal exchange carriers" (ILECs) (82(E)) are those
LECs that were providing service on February 8, 1996, the
effective date of the federal Tel econmunications Act of 1996. In
Mai ne, the incunbent LECs are New Engl and Tel ephone and Tel egraph
Conpany d/b/a NYNEX and the 23 i ndependent tel ephone conpanies

(I TCs) that were providing | ocal exchange service on that date.
"Conpetitive | ocal exchange carriers" (CLECs) (82(C)) are defined
as those | ocal exchange carriers that are not ILECs. Wthin that
category are CLECs that provide service using facilities they
control (either by owning or |easing them, by purchasing
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unbundl ed network elenments froman ILEC, or by purchasing | ocal
service (bundled) froman ILEC at a wholesale rate that reflects
the difference between the ILECs' retail rate and the costs the
| LEC avoids by not providing the service at retail. A CLEC that
owns or controls facilities (including by a | ease) is capabl e of
provi di ng i nterexchange access services to | XCs. Because CLECs
that only purchase froma wholesale tariff of an |ILEC have no
facilities; they therefore are not capable of providing

i nt erexchange access.

We proposed a section 2(D) that would define
" Forwar d- Looki ng Econom ¢ Cost," the basis for pricing of the
access rates contained in proposed section 8(B) of the rule.
| ncl uded within the proposed definition were the two maj or
conponents of forward-|ooking economc cost: definitions of
"Total Elenment Long Run Incremental Cost" (TELRIC) of a network
el ement or facility, and "Reasonable Allocation of
Forwar d- Looki ng Common Costs." The proposed definition was
intended to be substantively identical to that recently adopted
by the Federal Comrunications Comm ssion for | ocal
i nterconnection. For the tine being, we have no need for such a
definition, either for interexchange access or for | ocal
i nterconnection. W therefore will not adopt a "forward-I| ooking
cost" definition at this time. W note that the Eighth Crcuit
Court of Appeals stayed the FCC definition pending appeal of the
FCC s interconnection order.

Several other new definitions are included in
section 2. These include: comon |line, interexchange access,
| oop and operator services. Those definitions are used in
various places in the rule and require no further expl anation
here.

8§ 3 Applicability

We proposed in section 3(A) to expand the
applicability of this Chapter to all conpetitive
t el ecommuni cations services. At present, the rule applies only
to interexchange services. TAM supports this proposal; no
commenter objects. W adopt it. W also proposed that
subsection (B) would restate, wthout nodification, the fact that
the rule does not apply to the provision of |ocal service by
cust oner - owned coi n-operated tel ephone (COCOT) providers. The
certification and provision of |ocal service by COCOTs is
addressed in Chapter 250. W al so adopt subsection B

Atl antic Cellular Tel ephone Corporation and
Pi scataqua Cel | ul ar Tel ephone Corporation filed comments that
make clear that the FCC Interconnection Order in CC Docket No.
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96- 68 and CC Docket No. 95-185 at § 1036 rul ed that CVRS
(Commercial Mobile Radio Service) providers (which include
cellular providers) are exenpt fromboth federal and state access
charges, and instead are subject to interconnection charges under
t he process described in the Tel ecommuni cati ons Act of 1996,

47 U. S. C. 88 251-253, where their traffic is within a single
Maj or Trading Area (MIA). All of Miine intrastate traffic is
within a single MIA (Nunmber 5: Boston-Providence). W agree that
present subject matter of Chapter 280 has no applicability to
CVRS providers and have provided a further exenption in new
subsection (C) of section 3.3

8 4 Approval Required

In conjunction with the change to section 3
(Applicability), we proposed that section 4 apply to applications
for conpetitive | ocal exchange service as well as to applications
for conpetitive interexchange service. No conmenter opposed this
proposal and we adopt it.

As in the former rule, subsection A describes the
findings that the Conm ssion nmust nmake in order to grant a
certificate of public convenience and necessity pursuant to 35-A
MR S. A 88 2102 and 2105(A). Subsection B (approval for
additional service or service area) sinply restates the
requi renent fornmerly contained in the | ast paragraph of fornmer
subsection A, but we have added a statenent that the information
requi renents of the remainder of section 4 wll not apply if the
applicant has received prior authority to provide other services,
unl ess updating of the information is necessary. Subsection C
(formerly subsection B) describes the contents of a prospective
t el ecommuni cation provider's application to provide service.

We have elimnated or sinplified sone of the
findings required by fornmer subsection A, consistent with the
nature of a conpetitive market. In subsection C (forner
subsection B), we elimnate sone information requirenents, as
that information is unnecessary for the processing of the
applications to provide service, for the findings of
subsection A, or for the needs of a conpetitive market. These
i nclude: the procedural provisions in paragraph A(1l) concerning
the need to file certain material if it is already on file (this
provi sion has not been used); a provision in former subsection 2
that required the Admnnistrative Director to determ ne the
adequacy of an application (the matter is handled informally);

Both the entry by and retail rates of CVRS providers are
deregul ated under Maine law. 35-A MR S. A § 102(13).
Therefore, the provisions of section 4, governing entry, have no
applicability.
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statenments concerning facilities that the applicant intends to
use (sone of these requirenments are retained only for applicants
intending to use access other than Feature G oup D); and
financial reports.

The revision also nodifies certain information
requi renents and adds requirenents that the applicant provide
i nformati on concerning any investigations that are pending in
other jurisdictions and a statenment of any intent to offer
oper ator servi ces.

We have continued the requirenent that an | XC nust
provi de a description of any proposed facilities and servi ces,
other than Feature Goup D, that it will use. That requirenent
IS necessary because carriers often use Feature Goup A and
Feature Group B facilities and special access and private |line
facilities for mxed interstate and intrastate traffic. A LEC
providing Feature G oup D service is able to neasure interstate
and intrastate traffic, but is not able to do so for other neans
of access. For those other neans, reporting of and paynent for
intrastate usage essentially relies on the representations of the
i nt erexchange provider, tested where circunstances warrant by
audi t s.

8 5 Availability of Services and Facilities

Section 5is simlar to present section 7 (Open
Service Network Architecture). Section 5 describes a process by
whi ch ot her tel ecomunications providers, custonmers, or any other
person may request retail or whol esal e access services or
facilities fromany |ocal exchange carrier. |If the LEC w Il not
or cannot provide the requested service, access or elenent,
section 5 describes a further process by which the requester may
obtain review of that decision by the Comm ssion staff and,
ultimately, the Conm ssion.

We have reorgani zed sonme portions of fornmer
section 7 and have nmade one substantive change. The rule now
states that any request nmade for a service, access or a network
el enent to any tel ephone utility managerial, marketing or
busi ness office personnel will be considered a request under this
section and wll potentially initiate the processes under this
section.

We al so proposed two substantive changes that we
now reject. W proposed expansions of the type of services or
facilities that persons may request and of the entities to whom
they may make those requests. W proposed, consistent with the
Tel ecomruni cati ons Act of 1996 and the evolution of policy
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generally, that a person may request "network functions or

el enents, including the unbundling thereof,” in addition to the
itens nanmed in the present rule. Coments filed by TAM the

Tel ecomuni cati ons Resellers Association (TRA), and New Engl and
Cabl e Tel evi si on Associ ati on (NECTA) convinced us not to adopt a
rule that overlaps with provisions of the Tel ecommuni cati ons Act
of 1996 that govern the process for obtaining interconnection for
| ocal service between ILECs and others. W therefore have

retai ned the present |anguage (transferred fromsection 7(A) to
section 5(A)). W do not intend that section 5 should apply to
| ocal interconnection requests.*

We had al so proposed to expand the rule so that
persons m ght request services or facilities from any
t el ecommuni cati ons provider subject to the jurisdiction of the
Comm ssion; the current rule allows persons to make requests only
to LECs. W retain that limtation. At this tinm, we see no
denonstrated need to apply this procedural provision to
i nt erexchange carriers, although that may be necessary in the
future.

86 A Forner Section 6: Joint Planning for
Provi si on of |Interexchange Facilities

As proposed, we have deleted forner
section 6. |Its requirenents for joint planning anong conpetitors
or potential conpetitors were arguably inconsistent with a
conpetitive market. Mreover, the provision was used sparingly,
despite the fact that LECs have generally conplied with the
requi renents to provide notice of construction plans to other
LECs and to |l arger interexchange carriers. By elimnating this
section in its present form we do not indicate any | esser
concern about planning for adequate network facilities or service
quality. Recent experience has shown that the nodern fiber-optic
network is somewhat fragile; notor vehicle accidents may result
in maj or network outages for extended periods of tine. Recent

“TAM al so expressed concern that the proposed broader
provision fails to recogni ze the rural exenption under 47 U S. C
8§ 251(f)(1). Under that provision, rural ILECs (which include
all of Maine's independent tel ephone conpani es) are exenpt from
any requirenment to interconnect with CLECs, unless this
Comm ssion term nates the exenption pursuant to
section 251(f)(1)(B). The rural exception, as controlling
federal |aw, would apply regardl ess of |anguage contained in the
rule and could serve as a reason under section 5 for declining to
supply a requested service or network elenent. Neverthel ess, our
narrowi ng of the applicability of this section to services and
facilities not governed by the interconnection provisions of the
Tel Act obviates the concern raised by TAM
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events of this type may denonstrate the need for greater network
redundancy (parallel and back-up routes) and better network
pl anni ng.

Former section 6 m ght not have been adequate
to address current or future situations in any event. For
exanple, it addressed only joint planning and not planning by a
single utility. Accordingly, while we have repeal ed forner
section 6, we intend to continue our vigilance of service
quality, both through the service quality nmechani smcontained in
the current alternative formof regulation (AFOR) for NYNEX and
ot herw se.

TAM supports repeal of forner section 6. No
ot her comment er addressed the issue.

B. New Section 6: Provision of Facilities by
Local Exchange Carriers

This section is noved fromforner section 5,
subsections C and D. W proposed tw substantive changes that we
do not adopt.

The first proposed change woul d have anended
former section 5(C) (1) (now sections 6(A) and 6(B)(1)) to expand
its applicability to include requests for |ocal interconnection.
We did not describe or discuss that proposed expansion in the
Not i ce.

NYNEX, TAM TRA and NECTA commented on this
proposed expansi on, and suggested that it may be redundant with
or even conflict with provisions of the Tel ecommuni cati ons Act of
1996 that govern interconnection.?®

For the same reason that we have |imted new
section 5 to its former applicability (in fornmer section 7), we
also imt subsections (A) and (B)(1) of this section.

TRA' s conmments further opposed subsection
(B)(1) on the ground that it would allow LECs to avoid providing
facilities to conpetitors in a tinely fashion. TRA's comments

°TAM not es, however, that "nothing in TA96 necessarily
affects the provision of access services for the origination and
termnation of toll calls,” and that we previously had noted that
"the Tel ecommuni cations Act . . . does not establish pricing
guidelines for intrastate interexchange conpetition access
charges.” Inquiry Into the Provision of Competitive
Telecommunications Services (Chapter 280), Docket No. 94-114,
Order at 7 n. 11 (June 25, 1996).
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suggest that it believes that section 5 is a new proposal rather
than an anmendnent. W are retaining the current provision,
limted to requests for interexchange facilities.

NECTA specifically opposed the applicability
of this section to CLECs, at |least to the extent that the section
m ght i npose obligations that, under the Tel Act (specifically
47 U.S.C. § 251(c)) apply only to ILECs. NECTA points out that
the FCC, in 47 CF. R 8 51.223, ruled that states could not
i npose section 251(c) requirenments on non-1LECs. Qur limtation
of requests under this section to the narrow category of
I nt erexchange access services or facilities contained in the
present rule obviates the concern raised by NECTA. This section
has al ways applied to LECs and we see no reason why it shoul d not
apply to CLECs. In any event, to the extent any obligation
pl aced on CLECs m ght be construed as a section 251(c)
requi renment, a CLEC could claimthat under federal law it was
exenpt fromthis section

The second proposed change woul d have anmended
former section 5(C)(2) (now noved to section 6(B)(2)). That
provision states that if an | XC plans to offer "conpetitive
services from an exchange whi ch has Extended Area Service (EAS)
calling to another exchange,” it is required to obtain Feature
G oup D access fromthe LEC, if Feature Goup D access is not
avai |l abl e, the I XC nust pay a reasonable portion of the LEC s
capital costs. The Notice proposed to expand the applicability
of that provision to any increase in traffic that mght require
addi tional capital investnent by a LEC (or other provider) and to
apply the provision to any carrier (not only I XCs) that m ght
cause that need. The comments of NYNEX, TAM TRA and NECTA did
not address the proposed expansion to apply to any kind of
traffic.®

As in the case of section 5 discussed above,
we do not see a need for expansion, and we do not believe the
proposal has been sufficiently explored or addressed in this
proceedi ng. The present rule applies to the narrow circunstance
of interexchange of interexchange traffic between two exchanges
t hat have extended area service (EAS) between them and the
capital requirenment applies only when Feature Group D access is
not avail able, presently a rare circunstance.

W are aware that other providers may
generate increased traffic that may require LECs to increase

®Their conmments that addressed the expansi on of subsections
(A) and (B)(1) to other entities could be viewed as opposing the
simlar proposed expansions in this provision (subsection

(B)(2)).
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switching and transport investnent, and that the issue of who
shoul d pay for the additional costs exists. W do not believe
the issue was sufficiently addressed or explored in this
proceedi ng.” Accordingly, we retain the present |anguage
concerning applicability.

8§ 7 Unauthorized I nterexchange Service; Bl ocking of
Unaut hori zed Traffic

Section 7 is essentially identical to the forner
section 5(B) that requires blocking of unauthorized intrastate
traffic. In the Notice, we proposed to nove two portions of
section 5(B) to a new proposed provision in section 8  The first
states the requirenent that | XCs nust pay access charges as a
condition of providing service. The second addresses the rate
t hat unaut hori zed providers of intrastate interexchange service
must pay when their traffic is not or can not be bl ocked, to a
new provision in section 8 W are not naking any changes to
section 8 other than addi ng new subsection K that requires a
reduction in the common |ine charge by 20% W therefore have
retained both of the two existing provision (fromfornmer section
5(B)) described above in this section.

8§ 9 A Present Section 9: Charges for Open
Servi ce/ Network Architecture

We have elimnated forner section 9.
Section 9 described the rate for services that m ght arise out of
the process contained in section 5 (previously section 7). Wile
we have retained the process in section 5 by which custoners and
t el ecomuni cati on providers may request particul ar services,
network functions and el enents, and access to the network, it is
no | onger necessary to prescribe a rate. Pricing should instead
be left for the tariff and special contract processes. TAM
supports the elimnation of this provision.

B. Future Section 9 - Reserved: Local
| nt er connecti on Char ges

We proposed to include a "RESERVED" section 9
for a future provision addressing charges or rates for | ocal
i nterconnection. TAM objected to the "proposed 'reservation
because such action prejudices future proceedings with the
conclusion that rates for local interconnection charges are

‘Al t hough the Notice and the attached proposed rule clearly
descri bed the proposed | anguage, the Notice gave |little enphasis
to the fact that the proposal would result in a major expansion
of applicability and did not state reasons for the proposed
change.
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needed and shoul d be adopted.” W intended to reserve a |ocation
for the interconnection provision only if it was necessary; we
did not intend to create any presunption. Nevertheless, we have
had one major arbitration case (between NYNEX and AT&T in Docket
No. 96-510) and, since that time, a nunber of negoti ated
agreenents between NYNEX and various potential CLECs. W
therefore believe that it is not necessary at this tinme to
anticipate the need for a rule on this subject and therefore
elimnate Future Section 9 - Reserved.

C. Schedul e Filings by |Interexchange Providers:;
Changes in Rates

New section 98 contains three subsections.
Subsections A and B are essentially identical to subsections A
and B of forner section 10. (In the Notice, these provisions
were nunbered 8§ 10. A and 10.C, respectively.)

Subsection C of section 9 is new. (In the
Notice, it was nunbered 8 10(E).) Subsection C states that
i nt erexchange providers, other than ILECs, shall be exenpt from
various filing requirenents that apply to I LECs when ILECs file
proposed rate changes that are defined by 35-A MR S. A § 307 as
a "general rate case" (an overall increase in rates of nore
than one percent). A simlar exenption is contained in Chapter
110, 8§ 711 (Rules of Practice and Procedure). W adopt this
policy because we find that rates for interexchange services
provi ded by interexchange carriers (I1XCs) -- at |east |XCs other
than ILECs -- are subject to conpetitive market forces. Because
| XCs (other than the ILECs) in Maine are clearly "price takers,"
and have no ability to sustain prices above conpetitive |evels
relative to NYNEX, we find that the interexchange rates provided
by the I XCs (other than the ILECs) will be "just and reasonabl e"
and do not require our active review

Accordi ngly, although the interexchange rates
of I XCs that are subject to the jurisdiction of the Conmm ssion
are subject to the suspension and investigation provisions of
35-A MR S.A 8§ 310, the Conmission ordinarily will not exercise
t hose powers when | XCs other than |ILECs propose to change their
i nt erexchange rates. W stress, however, that we have reached no
conclusion in this docket concerning the |evel of conpetition for
i nt erexchange services offered by ILECs. It seens |likely, for
exanpl e, that once IntraLata presubscription ("ILP") is
i npl emrented, and access rates are |lowered to | evels that make
Mai ne an attractive market for | XCs, retail interexchange
offerings by ILECs will also be sufficiently subject to effective

8See di scussion of former section 9 and the unadopted
"reserved" section 9 above.
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conpetition to require a substantial lightening, if not
wi t hdrawal , of our regulatory grasp. W intend to address this
i ssue soon in another proceeding.

The Notice contained two further subsections
(10.B and 10.D) that we do not adopt. Section 10(B) was rel ated
directly to the provisions contained in the proposed access
charge restructuring section 8  Because we are not ordering
access restructuring, this provision is unnecessary.

Proposed section 10(D) contained a finding,
simlar to the discussion above, concerning the nature of
conpetitive interexchange tel ecomuni cations services and
concluding that a | esser degree of price regulation is necessary
for | XPs other than ILECs. W do not believe that such a finding
belongs in a prescriptive rule, and, accordingly, it is instead
included in this Order. The discussion above is simlar to
statenents that we have been including in virtually every
certificate of public convenience and necessity that we have
i ssued for interexchange providers.

TAM ar gues that we should not adopt "any
changes" to this section at this tinme. TAMs specific comments,
however, addresses only those subsections that are related to the
access structure proposal in section 8 that we did not adopt. As
noted above, we do not adopt those subsections here. As also
di scussed above, subsections A and B are carried over fromthe
former rule. Subsection Cis derived, w thout substantive
change, from Chapter 110, § 711.

8 10 Notice By All Interexchange Providers Prior to
Ef fective Date of Rate | ncreases

In the Notice this section was nunbered § 11
There is no prior equivalent to new section 10. As indicated in
t he di scussi on of section 9(C) above, we do not require
i nt erexchange carriers, other than ILECs, to provide the
Comm ssion with advance notice of the filing of a general rate
case, to provide advance notice to custonmers of the filing of a
rate case, or to file prefiled testinony and exhibits. Notice to
| XC custoners in that context is relatively neaningl ess because
t he Comm ssion generally does not suspend and investigate the
proposed rat es.

Nevert hel ess, based on recent experience wth at
| east one carrier, we believe that it is inportant that custoners
receive notice of actual approved rate increases sufficiently in
advance of the effective date to allow the custoners to consider
alternatives. Under Chapter 110, 8 718, an ILEC or other utility
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t hat proceeds through an entire litigated rate case nust provide
custoners with direct notice of the rates that are finally
approved by the Comm ssion. Consunption of many utility
services, including interexchange toll services, differs from
that of nobst other goods and services, in that the consuner is
likely to use the service before receiving a bill, and is
therefore not likely to know of any price change at the tinme of
consunpti on.

Section 11 therefore requires notice of at |east
15 days prior to the effective date of any rate increase that is
20% or nore. TAM supports this proposal "for its obvious public
i nterest purpose.” TAM also recommends that the rule "be further
clarified to specify that the percent rate increase cal cul ation
for purposes of determ ning whether the 20% threshold is reached
shoul d be a cunul ative percent over an appropriate tine period,
per haps over a year." W have adopted the proposal as well as
TAM s proposed anendnent.

We note, however, that another rulemaking is
pendi ng on this and other issues in Public Utilities Commission,
Proposed Rulemaking, Disclosing of Low Cost Telephone Calling
Plans to Telephone Customers, Docket No. 97-155. In addition,
the question of the extent to which tel ecomrunications carriers
must notify custoners of rate changes is a question posed in our
Inquiry in Public Utilities Commission, Inquiry Into
Telecommunications Service Standards, Docket No. 97-192. It may
be necessary in either one of those proceedi ngs to reconsider the
provi sion we have adopted here.

8§ 11 Reports and Records

In the Notice, this section was nunbered § 12.
New section 11 addresses the sanme subject matter as forner
section 12 but nmakes one mmjor nodification. Forner subsection A
required all telecomunications providers to file a detailed
annual financial report with the Comm ssion. Nevertheless, in
all of our orders issued pursuant to 35-A MR S. A § 2102 that
have granted operating authority to individual conpetitive
i nt erexchange carriers, we have waived that requirenent. W
codify that practice in the rule. Thus, all telecomunications
carriers, except ILECs, wll be exenpt fromthe annual report and
ot her accounting requirenments of Chapter 210 (Uniform System of
Accounts for Tel ephone Uilities), but nust continue to report
annual revenues and revenues derived fromresale so that the
Comm ssion may properly bill its annual assessnent to each
utility. Subsection Bis essentially the sane as subsection B of
former section 12, but is sonewhat nore specific about the
records that an interexchange provider nust retain.
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TAM concurs with the proposed change to subsection A
t hat exenpted non-1LEC | XCs froma requirenent of filing ful
annual reports. TAM al so suggests, however, that "the existing
filing burden inposed on LECs should al so be reduced.” W
proposed only to codify an existing practice regardi ng non-1LEC
| XCs, which we can inplenent either in individual orders (as has
been our practice) or in a rule. TAMSs suggestion for rel axing
many of the annual filing requirenents for |ILECs goes beyond the
scope of the proposal and the Notice of Rul emaking and cannot be
considered at this tine.

8 12 Waiver of 35-A MR S.A. 88 707 and 708; Notice
Requi r enent

This section is new In the Notice it was
nunbered 8§ 13. In our orders granting approval for interexchange
service, we have exenpted all conpetitive interexchange providers
fromthe requirenments of sections 707 and 708 reorgani zati ons of
utilities and contracts with affiliated interests. W codify
those exenptions in this rule. Interexchange providers nust
still provide notice to the Comm ssion of those reorganizations
that actually affect the structure of the public utility itself
or of its imedi ate owners. Mergers and changes in ownership
appear to occur very frequently in the tel ecommuni cations
i ndustry, and we have had sone difficulty in determning the
identity of current interexchange providers. Subsection C also
requires the utilities that receive an exenption to provide
noti ce of any nane change or change of the person(s) whomthe
Commi ssi on should contact to discuss proposed tariff changes and
other regulatory matters.

TAM concurs with the proposed section. TAM al so
suggests, however, that the Comm ssion adopt an "automatic
approval " provision that m ght use "standard conditions" for
sections 707 and 708 approval requests by tel ephone utilities not
subject to the exenption. W proposed only to codify an existing
practice regardi ng non-1LEC | XCs, which we can inplenent either
in individual orders (as has been our practice) or in a rule.
TAM s proposal goes beyond the scope of the proposal and the
Noti ce of Rul emaking and we are not able to consider it in this
rul emaki ng. However, we may consider it in a future rul emaking.

8§ 13 Applicability of Oher Statutes

This section restates and anends the contents of
present section 13. (By coincidence, it has the sane section
nunber as the present rule.) Section 13 previously stated that
all telephone utilities nmust conmply with the statutory provision
requiring approval prior to discontinuing service. The amendnent
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states other statutory requirenents with which all utilities nust
conply, and that the Conmm ssion has no authority to waive. TAM
supports these anendnents.

8§ 14 Conmi ssi on Revi ew

This section states the provisions of forner
section 11 wth mnimal substantive change. (In the Notice it
was nunbered 8 15). We have nodified the proposal to nmake this
section consistent with changes that we nade to section 5.

8 15 Wai ver of Provisions of Rule

Section 16 is identical to forner section 14.

Accordi ngly, we

ORDER

Chapt er 280 be anended as provided in the anended rul e
attached to this O der

Dat ed at Augusta, Mine, this 10th day of June, 1997.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



